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PURPOSE OF THIS ADDENDUM

This document revises the October 3, 2011 ESEA Flexibility Frequently Asked Questions document [available at: http://www.ed.gov/esea/flexibility/documents/esea-flexibility-faqs.doc] by deleting question B-8, modifying B-11, adding B-11a, deleting B-13, modifying B-24, and adding B-24a, B-24b, B-24c and B-24d.  The Department will incorporate the modified and new questions into the complete guidance document.
B-11.
Does an SEA have flexibility with respect to whether it and its LEAs will make AYP determinations under ESEA flexibility?
Yes.  An SEA that receives ESEA flexibility may continue to make AYP determinations for its LEAs, and its LEAs may continue to make AYP determinations for their schools, based on the SEA’s new AMOs, and include these determinations on State and local report cards.  An SEA may choose to continue making AYP determinations particularly if determining AYP is an integral part of the SEA’s accountability and support system (e.g., if the State has a “parent trigger” law that is linked to AYP determinations).  However, the Department recognizes that making a single AYP determination for LEAs and schools might not be consistent with the new system of differentiated recognition, accountability, and support proposed by an SEA as part of its request for ESEA flexibility.  The Department also believes that, because ESEA flexibility requires an SEA to report performance against AMOs for the “all students” group and all ESEA subgroups and to use its AMOs as a factor in determining incentives and supports to ensure continuous improvement in Title I schools that are not reward, priority, or focus schools, determining and reporting AYP might no longer be essential for meaningful accountability under such a system.    
For these reasons, an SEA may request an additional waiver so that it and its LEAs will no longer be required to make AYP determinations.  Instead, an SEA and its LEAs would report on their report cards, for the “all students” group and for all subgroups identified in ESEA section 1111(b)(2)(C)(v) in each LEA and school, respectively, achievement at each proficiency level, performance against the AMOs (e.g., “met” or “not met”), participation rate, and graduation rate for high schools or the other academic indicator for elementary and middle schools.  In addition, the SEA and its LEAs would continue to comply with all other reporting requirements in ESEA section 1111(h)(1)(C) and 1111(h)(2)(B), including, for example, reporting information on achievement at each proficiency level disaggregated by gender and migrant status.

An SEA that requests this optional waiver would not need to make an AYP determination for its LEAs, and its LEAs would not need to make an AYP determination for their schools.  In addition, any element of ESEA flexibility that is linked to making AYP would instead be linked to meeting the State’s AMOs, the 95 percent participation rate requirement, and the graduation rate goal or targets for high schools or the other academic indicator for elementary and middle schools.  For example, the definition of “reward schools” provides that “a highest-performing school must be making AYP for the ‘all students’ group and all of its subgroups.”  For an SEA that requests this additional waiver, a highest-performing school must be meeting the State’s AMOs, the 95 percent participation rate requirement, and the graduation rate goal or target for a high school or the other academic indicator for an elementary or middle school for the “all students” group and all subgroups.

An SEA that receives this optional waiver would need to modify how it implements certain existing provisions that apply to how AYP determinations are made.  In general, the provisions that apply to AYP determinations would instead apply to the reporting of performance against the AMOs, participation rate, graduation rate, and the other academic indicator.  The table below provides additional detail for how this would work with respect to particular provisions related to making AYP determinations.

	Provisions related to AYP

	Application in a State that 
Receives Optional Waiver

	Participation rate — For a school to make AYP, not less than 95 percent of each subgroup of students who are enrolled in the school are required to take the assessments (ESEA section 1111(b)(2)(I)(ii))
	SEA and LEAs would continue to report participation rate separately (like they do under current law), and a subgroup would not be able to make its AMOs unless it has at least a 95 percent participation rate

	Safe harbor — A school may be considered to have made AYP if the percent of students not proficient decreases by 10 percent from the prior year (ESEA section 1111(b)(2)(I)(i))
	Would no longer apply because safe harbor is a concept intrinsically linked to making AYP determinations (although an SEA might keep some concept of safe harbor in AMOs established under Option C)

	“One/two percent rules” — In determining AYP, a State may count the proficient and advanced scores of students with disabilities who take an alternate assessment based on alternate academic achievement standards, up to a cap at the LEA and State levels of one percent of all students assessed (34 C.F.R. § 200.13(c)(2)(i)).  As applicable, a State may count the proficient and advanced scores of students with disabilities who take an alternate assessment based on modified academic achievement standards, up to a cap at the LEA and State levels of two percent of all students assessed (34 C.F.R. § 200.13(c)(2)(ii), (3))
	Caps would apply to making accountability determinations (see B-11a) (but, like under current law, not to reporting achievement at each proficiency level) 


	Full academic year — In making AYP determinations for a school or LEA, an LEA or SEA, respectively, is required to include only students who were enrolled in the school or LEA for a full academic year (34 C.F.R. § 200.20(e))
	Would apply to reporting performance against the AMOs (all students, regardless of length of enrollment, would be included in all other reporting)

	Counting recently arrived English Learners as participants — In determining AYP for a school or LEA, an SEA may count as a participant a recently arrived English Learner who took: (1) either the State’s reading/language arts assessment or the English language proficiency assessment; and (2) the mathematics assessment (34 C.F.R. 
§ 200.20(f)(1)(i))
	Would apply to reporting participation rates

	Including scores of recently arrived English Learners — In determining AYP for a school or LEA, an SEA may choose not to include the scores of recently arrived English Learners on the mathematics or reading/language arts assessment (34 C.F.R. § 200.20(f)(1)(ii))
	Would apply to reporting performance against the AMOs  

	Including former English Learners and students with disabilities in those subgroups — In determining AYP for English Learners and students with disabilities, an SEA may include, for up to two years, the scores of former English Learners and students with disabilities (34 C.F.R. § 200.20(f)(2))
	34 C.F.R. § 200.20(f)(2)(iii) would continue to apply; this provision permits the scores of former English Learners and students with disabilities to be included with the scores of current English Learners and students with disabilities for purposes of reporting performance against the AMOs, but not for any other reporting purpose

	Growth models — An SEA may request to include a measure of student growth in its definition of AYP
	Would apply to reporting performance against the AMOs 

	Title III, AMAO 3 — Each SEA must set annual measurable achievement objectives (AMAOs) for English Learners served under Title III; AMAO 3 is based on making AYP for English Learners (ESEA 3122)
	Would determine AMAO 3 based on whether the subgroup of English Learners met the AMOs, the 95 percent participation rate requirement, and the other academic indicator




Although the ESEA does not impose a particular deadline for publishing SEA and LEA report cards, the Department encourages all SEAs and LEAs, but particularly those that receive this optional waiver, to publish their report cards as early as possible in order to ensure that parents and other stakeholders have access to the information in the report cards in a timely manner. 

B-11a.
Do the limits on how an SEA may include the proficient and advanced scores of students with disabilities who take an alternate assessment based on alternate or modified academic achievement standards still apply under this flexibility?  
Yes.  An SEA that administers alternate assessments based on alternate academic achievement standards may include the proficient and advanced scores of students with the most significant cognitive disabilities who are eligible for such assessments in making accountability determinations under its differentiated recognition, accountability and support system, consistent with the limitations in 34 C.F.R. § 200.13(c).  Additionally, an SEA that administers alternate assessments based on modified academic achievement standards may include the proficient and advanced scores of the students with disabilities who are eligible for such assessments, consistent with the limitations in 34 C.F.R. § 200.13(c), until the SEA administers its new high-quality assessments, which may be no later than the 20142015 school year.  The accountability determinations for which these scores may be counted, up to the respective caps, include: meeting AMOs; making AYP determinations, as applicable; identifying reward, priority, and focus schools; and otherwise differentiating among schools, such as through an index or an A-F school grading system.  

Nothing in ESEA flexibility gives an SEA or LEA the authority to exceed the caps in 34 C.F.R. § 200.13(c) when making accountability determinations.  Accordingly, if the number of proficient and advanced scores in a State or LEA is less than the respective caps, the SEA or LEA, in making these accountability determinations, may include all the proficient and advanced scores of students with disabilities taking an alternate assessment.  On the other hand, if the number of proficient and advanced scores on alternate assessments in a State or LEA exceeds the caps, the SEA or LEA must count any scores above the caps as not proficient and distribute those non-proficient scores among its LEAs or schools, respectively, in making accountability determinations, unless the SEA or LEA meets the requirements in 34 C.F.R. § 200.13(c)(3) or the LEA receives an exception from the SEA in accordance with 34 C.F.R. § 200.13(c)(5).  For examples of how to distribute non-proficient scores, see the Department’s guidance on Alternate Achievement Standards for Students with the Most Significant Cognitive Disabilities, H-4, p. 34 (Aug. 2005) [available at: http://www2.ed.gov/policy/elsec/guid/altguidance.doc] and Modified Academic Achievement Standards, H-4 and H-5, pp. 43-47 (July 20, 2007) [available at: http://www2.ed.gov/policy/speced/guid/nclb/twopercent.doc].  
B-24.
What does this flexibility include with respect to expanded learning time?

Under this flexibility, an SEA may request flexibility to permit an eligible entity to use funds under the 21st CCLC program to provide activities that support high-quality expanded learning time during an expanded school day, week, or year in addition to activities during non-school hours or periods when school is not in session (i.e., before and after school or during summer recess).  (Modified February 10, 2012)
B-24a. How does ESEA flexibility affect the 21st CCLC program?

At an SEA’s option, the flexibility allows for an additional use of funds for the 21st CCLC program — to provide activities that support high-quality expanded learning time.  Expanded learning time is the time that an LEA or school extends its normal school day, week, or year to provide additional instruction or educational programs for all students beyond the State-mandated requirements for the minimum number of hours in a school day, days in a school week, or days or weeks in a school year.  Because the 21st CCLC statute restricts the use of program funds to support a broad range of academic enrichment and other activities during “non-school hours or periods when school is not in session,” and expanded learning time is, by definition, an extension of the normal school day, week, or year, an SEA would need the optional ESEA flexibility waiver to allow a 21st CCLC subgrantee to use 21st CCLC funds for activities that support expanded learning time.  
With the exception of carrying out 21st CCLC activities during an expanded school day, week, or year, an eligible entity in a State that receives a waiver must comply with all other 21st CCLC requirements.  In other words, other provisions of the 21st CCLC program remain unchanged, including the allocation of funds to SEAs by formula, the requirement that SEAs use 95 percent of their State formula grants to make competitive subgrants, and the entities eligible to compete for those subgrants (which consist of LEAs, community-based organizations, other public or private entities, and consortia of those entities).  In a State that has been approved to implement ESEA flexibility, and that has requested the optional flexibility for the 21st CCLC program, eligible entities may submit applications to the SEA for activities that support expanded learning time and/or to operate programs before and after school and during summer recess as allowed under current requirements.  For more information on the 21st CCLC program, please refer to ESEA sections 4201(4206 and the February 2003 non-regulatory guidance [available at http://www2.ed.gov/programs/21stcclc/guidance2003.pdf].  (Added February 10, 2012) 

B-24b. When would ESEA flexibility for 21st CCLC funds take effect?

ESEA flexibility would not affect current 21st CCLC subgrantees.  Rather, this flexibility would take effect for local competitions conducted after an SEA receives ESEA flexibility.  Thus, when an SEA runs its next 21st CCLC competition following the receipt of ESEA flexibility, it may solicit applications from eligible entities to provide activities that support high-quality expanded learning time in addition to activities conducted during non-school hours or periods when school is not in session.  (Added February 10, 2012)
B-24c. What are some examples of ways an eligible entity might use 21st CCLC funds to provide activities that support expanded learning time?  

An eligible entity in a State that has been approved to implement ESEA flexibility (and has requested the optional flexibility for the 21st CCLC program) may use 21st CCLC funds to provide activities that support high-quality expanded learning time.  The 21st CCLC activities may be carried out at any point in time during an extended school day, week, or year.  For example, if an LEA lengthens its school day beyond the State minimum, the LEA or another eligible entity might use 21st CCLC funds to provide supplemental science, reading, civics, or art instruction or other supplemental academic enrichment activities to students in the morning or afternoon to allow teachers time to collaborate or plan.  Similarly, an LEA working with a community partner, might use 21st CCLC funds to extend its school week and incorporate enrichment activities, such as debate or college preparation, on either Saturday or a week day.  Using 21st CCLC funds to support expanded learning time should not be just “more of the same”; it should involve careful planning by the eligible entity to ensure that the programs or activities will be used to improve student achievement and ensure a well-rounded education that prepares students for college and careers.  (Added February 10, 2012)

B-24d.
Does the 21st CCLC supplement, not supplant provision apply to the use of 21st CCLC funds to support expanded learning time under ESEA flexibility?

Yes, the 21st CCLC supplement, not supplant provision applies to the use of 21st CCLC funds to support expanded learning time under ESEA flexibility.  Thus, an SEA receiving a waiver to permit an eligible entity to use 21st CCLC funds to provide activities that support expanded learning time programs must ensure that the 21st CCLC funds are used to supplement, and not supplant, Federal, State, local, or other non-Federal funds that, in the absence of the 21st CCLC funds, would be made available for programs and activities authorized under the 21st CCLC program (ESEA 4203(a)(9) and 4204(b)(2)(G)).  (Added February 10, 2012)  
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