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Dove v. Parham, 176 F. Supp. 242 (E.D.
Ark. 1959)

U.S. District Court for the Eastern District of Arkansas - 176 F. Supp. 242 (E.D. Ark.
1959) |
Qctober 8, 1959

176 F. Supp. 242 (1959)

Earnestine DOVE, A Minor, Age 16, by her Father and Next Friend, William Dove,
James Edwards Warfield, A Minor, Age 13, by his Father and Next Friend, New
James Warfield, Corliss Smith, A Minor, Age 12, by her Mother and Next Friend

(Mrs.) Sarah Smith, Plaintiffs,
V.

Lee PARHAM, President of Board of Directors, Dollarway School District Number
2, Jefferson County, Arkansas, Joe Plerce, Secretary, Board of Directors,
Dollarway School District Number 2, Jefferson County, Arkansas, Robert Bryant,
Member of Board of Directors, Dollarway School District Number 2, Jefferson
County, Arkansas, Carl Purnell, Member of Board of Directors, Dollarway School
District Number 2, Jefferson County, Arkansas, Orville Phillips, Member of Board
of Directors, Dollarway School District Number 2, Jefferson County, Arkansas,
Charles L. Fallis, Superintendent of Public Schools, Dollarway School District
Number 2, Jefferson County, Arkansas, and the Dollarway Schoo) District Number
2, A Corporation, Defendants.
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Civ. A. No. 3680.
United States District Court E. D, Arkamnsas, W. D.
~July 31, 1959,
Affirmed in Part and Reversed in Part October 8, 1959.

"243 Robert L. Carter, New York City, and George Howard, Jr., Pine Biuff, Ark., for
plaintiffs.

Mehaify, Smith & Williams, Herschel H. Friday, Jr., and Robert V. Light, Little Rock, Ark.,
for defendants.

Affirmed in Part and Reversed in Part October 8, 1959. See 271 F.2d 132.
BECK, District Judge.

This is a class action!], in equity, brought by school-age children of the Negro race and
their parents and others similarly situated, as plaintiffs, against the members of the Board
of Directors of the Dollarway School District No. 2, Jefferson County, Arkansas, and that
district, a corporation, with jurisdiction invoked under 28 U.S.C.A. §§ 1331 as amended
and 1343(3) and 42 U.S.C.A. §§ 1981-1983.

The controversy, in main, raises the question as to the merits of the plaintiffs' claims, that
the acts and deeds of the defendants while acting or purporting to act pursuant to the
laws of Arkansas, (1) in providing public schools for the plaintiffs and the class of persons
they represent, on a segregated and separate basis because of race and color alone,
and (2) assigning and compelling them to attend and denying them the right to enter,
enroll, register and receive instructions in the schools open to all other children of school-
age in that district, constitutes a denial of rights and privileges secured and guaranteed to
them as citizens under the Conistitution and laws of the United States. As remedies, they
seek (1) injunctive relief against enforcement, execution or operation of the statutes,
rules and regulations of which they complain and (2) a declaratory judgment answering
the following questions:

“Whether the acts and deeds of defendants, or either of them, while acting
or purporting to act pursuant to the taws of the State of Arkansas, or while
acting under color of Arkansas laws, of providing public schools for plaintifis
On a separate and segregated basis because of the race and color of
plaintiffs and assigning plaintiffs to separate and segregated public schools
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on the classification of race alone and of forcing and compelling plaintiffs to
enroll in and attend such separate and segregated schools because of their
race and color, deny to plaintiffs and the class of persons that they
represent, their privileges and immunities as citizens of the United States,
and the equal protection of the laws secured to them by the Fourteenth
Amendment to the Constitution of the United States, or rights and privileges
secured *244 to them by Sections 1981 or 1983, of Title 42, United States
Code, and are, for those reasons, unconstitutional and void?

"Whether the acts and deeds of defendants, or either of them, while acting
or purporting to act pursuant to the laws of the State of Arkansas, or while
acting under color of Arkansas laws, of denying and refusing minor plaintiffs
and the members of the class of persons that they represent, the right and
privilege of registering, enroliing, entering, attending classes and receiving
instruction in the public schools within the Dollarway School District
Number 2 and under their supervision and control at the same time and
under the same terms and conditions that all other minor residents of said
district are permitted to register, enroll, enter, attend classes and receive
instruction without any distinctions, restrictions, limitations or deprivations
being made as to them because of, or on the basis of classification of, race
or color, deny to minor plaintiffs and the members of the class of persons
that they represent, privilege and immunities guaranteed to them as
citizens of the United States, or the equal protection of the laws secured to
them by Sections 1981 and 1983, of Title 42, United States Code, and are,
for those reasons, unconstitutional and void?"

Other questions to be settled and determined are those which arise (1) on defendants'
motion challenging the court's jurisdiction, {2) on another for summary judgment, (3) on
one to reassign to a three-judge district court under 28 U.S.C.A. §§ 2281 and 2284,
should constitutional questions of a substantial nature be raised, and (4) on one more to
dismiss the plaintiffs' complaint on the ground that the plaintiffs prior to the time of the
commencement of the suit failed to exhaust administrative remedies under the Arkansas
Pupil Enroliment Act of 1956.14

As to (1) suffice it to say that the case clearly is within one or more of 28 U.S.C.A. § 1331
as amended and 42 U.S.C.A. § 1983 and that the motion, therefore, must be denied.
Shuttlesworth v. Birmingham Board of Education, D.C., 162 F.Supp. 372, affirmed 358
U.S. 101,79 S.Ct, 221, 3 I..Ed.2d 145.
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The Arkansas Pupil Assignment Act of 1959 which repeals the Arkansas *245 Pupil
Enroliment Act of 1958, insofar as its provisions are in conflict therewith and which as to
terms is in ali material respects identical to the School Placement Law of Alabama, is
constitutional on its face, since its provisions assure equal *246 rights to all children in
any Arkansas school district, as pupit assignments are made. Like conclusion as to
constitutionality on its face, is also reached as to the Arkansas Pupil Enroliment Act of
1956, since its terms and provisions conform. *247 substantially to those in the Alabama
and the other Arkansas Act. Shuttlesworth v. Birmingham Board of Education of
Jefferson County, Alabama, D. C.1958, 162 F.Supp 372, affirmed 358 U.S. 101 , 79 S.Ct.
221,

Against that conclusion, the plaintiffs, mainly on the authority of Atkins v. School Board of
City of Newport News, D.C.1957, 148 F.Supp. 430, affirmed 4 Cir., 1957, 246 F.2d 325,
certiorari denied 1957, 355 U.S. 855, 78 S.Ct. 83, 2 LL.Ed. 2d 63, contend that the Pupil
Assignment Laws of Arkansas, even without its Acts 4 and Sboth having been declared
unconstitutional and void on June 18, 19508 were a part of a plan and a scheme by the
people of that state and its duly authorized representatives to maintain its traditional
system of racial segregation in its public schools and to nullify the decisions in Brown v.
Board of Education, *248 1954, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, and in Brown
v. Board of Education, 1955, 349 U.S. 294, 75 S.Ct. 753, 99 L Ed. 1083, and that they for
that reason were unconstitutional and void.

Such a contention is not Supported by the Atkins v. School Board of City of Newport
News case, supra. The Virginia Pupil Placement Laws were held unconstitutional and
void under that decision, not because they were a part of a plan for maintaining of
segregation and eventual nullifying of the Supreme Court directives against racial
discrimination in public schools, but because that plan embraced an Act¥l in direct
conflict with those directives, as it provided for the closing of all public schools, in any
school district, and withdrawing of all public support therefrom if and when any racial
integration in any school in such a district should take place or be permitted,

itis true that the court in that case regarded the various anti-racial integration acts in
Virginia initiated and sponsored by its Governor, its General Assembly, other duly
authorized legal representatives and its people, as a plan and a scheme to circumvent
the decision in the Brown cases, yet, the court concluded that background as not fatal on
the question of the constitutionality of the Virginia Pupil Placement Act, as it observed:

" **Virginia took the additional fata step of providing for the automatic
closing of all schools of the same class in the particular political subdivision
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as well as the cutoff of funds for such schools, irrespective of whether any
child was assigned to another schoo! pursuant to an administrative remedy
or court orgler.” Atkins, supra, 148 F.Supp. at page 445.

and it gave emphasis to the point as it added:

"In Carson v. Warlick, supra [4 Cir., 238 F.2d 724), the appellate court has
held that the Pupit Placement Act of North Carolina s not unconstitutional
on its face. North Carolina has not provided for either the automatic closing
of any schools or the cut-off of state or local funds. Obviously the remedies
afforded by North Caroiina do not lead to a complete “blind alley' such as
Virginia has prescribed." Atkins, supra, 148 F.Supp. at page 445.

In Shuttlesworth v. Birmingham Board of Education, supra, the court as it considered the
constitutionality of the Alabama Pupil Assignment Law, had before it in the record a
resistance plan to racial integration in the public schools of that state which included: (1)
a report of the legislative interim committee, recommending an amendment to its state's
constitution under which racial integration would be prohibited in the public schools; (2)
enactment of a pupil placement law; (3) adoption of a Resolution of Interposition and
Nullificationl”), *249 and (4) under the theory of judicial notice, all other acts and
resolutions of the state legislature and other acts by duly authorized representatives of
the state evincing hostility to the integration edicts. But the court, even as it referred to
that plan, of which the Pupil Placement Law was a part, as.one tending to show a strong
and definite plan or scheme to circumvent the rule in the segregation cases, held that
plan as one not having bearing on the constitutionality of that law as it concluded:

"All that has been said in this present opinion must be limited to the
constitutionality of the law upon its face. The School Placement Law
furnishes the legal machinery for an orderly administration of the public
schools in a constitutional manner by the admission of qualified pupils upon
a basis of individual merit without regard to their race or color. We must
presume that it will be so administered. If not, in some future proceeding it
is possible that it may be declared unconstitutional in its application. The
responsibility rests primarily upon the local school boards, but ultimately
upon all of the people of the staie." Shuttlesworth, supra, 162 F.Supp. at
page 384.

Implicit, in the rules applied in those cases and controlling on the Arkansas Pupil
Assignment Laws being within constitutional boundaries is the principle, that a state plan
for resistance to racial integration in its public schools, is without significance as to the
constitutionality of such laws if legitimate and constitutional means are used in the
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operation of the plan and the attainment of its objectives.l® Shuttlesworth v. Birmingham
Board of Education, supra, and Carson v. Warlick, 4 Cir., 1956, 238 F.2d 724. ltis
otherwise, however, if in the Process of such resistance a state resorts to enaciment of
an act which nullifies the integration doctrine. Atkins v. The School Board of City of
Newport News, supra. See also Orleans Parish School Board v. Bugh, 5 Cir., 1957, 242
F.2d 156.

The defendants have moved to dismiss the compiaint on the ground that the plaintiffs,
prior to the commencing of their suit, failed to avail themselves of all of the administrative
remedies provided for by the Arkansas Pupil Enrollment Act of 1956,

Itis true that they didn't. The "exhaustion of administrative remedies rule,” which
defendants invoke, nevertheless does not apply.

Under this record it is conclusively established, that the supetrintendents and the officers
of the defendant school district and its Board of Directors, throughout the three schogl
years when the plaintiffs, Earnestine Dove, James Edwards Warfield and Corliss Smith,
sought admission to the white schools in the district, before that time and since, have had
and continue to have and through its superintendents and other managing personnel,
have carried into effect, enforced and maintained, a rigid, racial segregation policy in all
of its schools, which, without exception, permitted no entry of any colored child into its
white schools. It is established, too, that the Board intends a continuation of that policy,
without any change or modifications and that its professing of the Pupil Enroflment Act of
1956 having been applied and in *250 operation during the years 1957, 1958 and 1959,
is but a cover-up to conceal its anti-racial and pro-racial segregation attitude.

These are the facts. The record permits no other conclusion. Dove, Warfield and Smith
exhausted their administrative remedies, actually, under the Act, as they applied for
admission the first time and were denied. They got the same results as they made their
second and third attempt. Another one, on a petition for hearing before the Board, would
indeed have been futile and therefore not required as a requisite to the commencement
of this suit.

A factual situation, substantially fike this one, was before the court in the case of Bush v,
Orleans Parish School Board, D.C.E.D.La.1956, 138 F.Supp. 337, 341, where it was
said:

"As a practical matter, plaintiffs here have exhausted their administrative
remedies. They have petitioned the Board on three separate occasions
asking that their children be assigned to non-segregated schools. The
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Board not only has refused to desegregate the schools, but has passed a
resolution noting the existence of the present suit and stating, "It is not only
to the manifest interest of this Board and in accord with its expressed
policy, but also in furtherance of the public welfare of this community that
this suit and any others that might be instituted with the same objective be
vigorously, aggressively, and capably defended.' To remit each of these
minor children and the thousands of others similarly situated to thousands
of administrative hearings before this Board, to seek the relief to which the
Supreme Court of the United States has said they are entitled, would be a
vain and useless gesture, unworthy of a court of equity. It would be a
travesty in which this court will not participate.”

That case was affirmed in the case of Orleans Parish School Board v, Bush, 5 Cir., 1957,
242 F.2d 1586.

Again in the case of School Board of City of Charlottesville v. Allen, 4 Cir., 1956, 240
FF.2d 59, 60, we have the following comment by Chief Judge Parker:

"Equity does not require the doing of a vain thing as a condition of relief.”

See also Bruce v. Stilwell, 5 Cir., 1953, 206 F.24d 554, and Parker v. Lester, D.C.
N.D.Cal, 8.D0.1953, 112 F.Supp. 433.

A reminder as to the duties of a school board intrusted with the implementation of the
integration doctrine and administration of a pupil assignment law, clearly, at this point is
in order. '

The area in which school boards in the course of their administration of their school
district may operate, be it within or without pupil assignment laws, are referred to in the
case of Briggs v. Elliott, D.C.E.D.S.C.1 955, 132 F.Supp. 776, at page 777:

"Having said this, it is important that we point out exactly what the Supreme
Court has decided and what it has not decided in this case. It has not
decided that the federal courts are to take over or reguiate the public
schools of the states. It has not decided that the states must mix persons of
different races in the schools or must require them to attend schools or
must deprive them of the right of choosing the schools they attend, What it
has decided, and all that it has decided, is that a state may not deny to any
Person on account of race the right to attend any school that it maintains.
This, under the decision of the Supreme Court, the state may not do
directly or indirectly; but if the schools which it maintains are open to
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children of alf races, no violation of the Constitution is involved even though
the children of different races voluntarily attend different schools, as they
attend different churches. *251 Nothing in the Constitution or in the decision
of the Supreme Court takes away from the people freedom to choose the
schools they attend. The constitution, in other words, does not require
integration. It merely forbids discrimination. It does not forbid such
segregation as occurs as the result of voluntary action. It merely forbids the
use of governmental power to enforce segregation. The Fourteenth
Amendment is a limitation upon the exercise of power by the state or state
agencies, not a limitation upon the freedom of individuals.®,

quoted with approval in Avery v. Wichita Falls Independent School District, 5 Cir., 1957,
241 F.2d 230, and in School Board of City of Charlottesville v. Allen, supra.

Again in Thompson v. County School Board of Arlington County, D.C.E.D.Va. 1956, 144
F.Supp. 239, there are other indications as to the extensiveness of a board's powers:

"It must be remembered that the decisions of the Supreme Court of United
States in Brown v. Board of Education, 1954, 347 U.S. 483, 74 S. Ct. 6886,
98 L.Ed. 873 and 1955, 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083, do not
compel the mixing of the different races in the public schools. No general
reshuffling of the pupils in any school system has been commanded. The
order of that Court is simply that no child shall be denied admission to a
school on the basis of race or color. Indeed, just so a child is not through
‘any form of compulsion or pressure required to stay in a certain school, or
denied transfer to another school, because of his race or color, the school
heads, may allow the pupil, whether white or Negro, to go to the same
school as he would have attended in the absence of the ruling of the
Supreme Court. Consequently, compliance with that ruling may well not
necessitate such extensive changes in the school system as some
anticipate.", '

which language is quoted with approval in the per curiam opinion of the Court of Appeals
for the Fourth Circuit in Schoo! Board of City of Newport News, Virginia v. Atkins, 1957,
246 F.2d 325,

There are restrictions, however, on such powers, Those are referred to in Brown v. Board
of Education, 1955, 349 U.S, 294, 75 S.Ct. 753, 756, 99 L.Ed. 1083, where it is said:

"Full implementation of these constitutional principles may require solution
of varied local school problems. School authorities have the primary
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responsibility for elucidating, assessing, and solving these problems: courts
will have to consider whether the action of school authorities constitutes
good faith implementation of the governing constitutional

principles.” (Emphasis supplied.)

The count in that case continued:

"In fashioning and effectuating the decrees, the courts will be guided by
equitable principles. Traditionally, equity has been characterized by a
practical flexibility in shaping its remedies™ and by a facility for adjusting
and reconciling public and private needs. 1% These cases call for the
exercise of these traditional attributes of equity power. At stake is the
personal interest of the plaintiffs in admission to public schools as soon as
practicable on a nondiscriminatory basis. To effectuate this interest may
call for elimination of a variety of obstacles in making the transition to
school systems operated in accordance with the constitutional pringiples
set forth in our May 17, 1954, decision. *252 Courts of equity may propery
take into account the public interest in the elimination of such obstacles in a
systematic and effective manner. But it should go without saying that the
vitality of these constitutional principles cannot be allowed to yield simply
because of disagreement with them.,

"While giving weight to these public and private considerations, the courts
will require that the defendants make a prompt and reasonable start toward
full compliance with our May 17, 1954, ruling. Once such a start has been
made, the courts may find that additional time is necessary to carry out the
ruling in an effective manner. The burden rests upon the defendants to
establish that such time is necessary in the public interest and is consistent
with good faith compliance at the earliest practicable date. To that end, the
courts may consider problems related to administration, arising from the
physical condition of the school plant, the school transportation system,
personnel, revision of school districts and attendance areas into compact
units to achieve a system of determining admission to the public schools on
a nonracial basis, and revision of local laws and regulations which may be
necessary in solving the foregoing problems. They wili also consider the
adequacy of any plans the defendants may propose o meet these
problems and to effectuate a transition to a racially nondiscriminatory
school system. During this period of transition, the courts will retain
jurisdiction of these cases." (Emphasis supplied.)

Again in the case of Cooper v. Aaron, 358 U.S. 1,78 S.Ct. 1401, 1408, 3 L.Ed. 2d 5:
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"In short, the constitutional rights of children not to be discriminated against
in school admission on grounds of race or color declared by this Court in
the Brown case can neither be nullified openly and directly by state
legislators or state executive or judicial officers, nor nuflified indirectly by
them through evasive schemes for segregation whether attempteq
‘ingeniously or ingenuously.’ (Last emphasis supplied.) Smith v. Texas, 311
U.S. 128, 132, 61 S.Ct. 164, 166, 85 |..Ed. 84."

The defendants by answer admit: (1) “that plaintiffs are citizens of the United States, the
state of Arkansas, and are domiciled in Jefferson County"; (2) "that the minor plaintiffs
heretofore have attended the public schoois of the defendant district", and (3) "that the
defendants have not heretofore had, nor do they now have, any knowledge of any
disqualification of any of the minor plaintiffs from attending the said schools.”

The proof, as heretofore found and declared shows the plaintiffs, Dove, Warfield and
Smith, to have been denied admission to the white schools, only because of race and the
Board's anti-integration policy and none to prove that they did not have the same
qualifications as the white children who were admitted.

That record constituted prima facie proof of the qualifications of Dove, Warfield and
Smith for admission to the white schools where they applied. It was then for the
defendants, under the affirmative defenses in their answer, to counter with proof that the
Pupil Enrollment Act in good faith had been and was being applied and that those
plaintiffs pursuant to the terms of that Act had been properly classified and assigned.
They failed in this respect as heretofore shown and determined. Plaintiffs' prima facie
case, on this point, remains undisturbed. And the presumptions of qualification for
admission to any public school in the defendant district, which necessarily arises out of
American citizenship, school age status and residence in the district hasn't been
overcome. 44 lowa L.Rev. 147 (1958),

*253 The Court for these reasons and others discussed, finds that the plaintiffs, Dove,
Warfield and Smith, had the necessary admission qualifications; that their applications
were iflegally denied and that they must be admitted to the white schools in the
defendant district as the 1959-1960 school year is commenced.

For the reasons assigned in the discussion of the question before the court under this
record and the rules referred to in the authorities, it is held that there is no basis for a
reassignment of the case to a three-judge court under 28 U.S.C.A. §§ 2281 and 2284.
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Itis the judgment and declaration of this court: (1} that the Arkansas Pupil Enroliment Act
of 1956 was constitutional on its face; (2) that the Arkansas Pupil Assignment Act of
1959 is constitutional on its tace; (3) that the Board of Directors of the Dollarway School
District No. 2 of Jefferson County, Arkansas, its individual members, the defendant
Schooi District itself, its Superintendent and Officers, and their successors in office, be,
and they are hereby directed to admit the plaintiffs, Earmnestine Dove, James Edwards
Warfield and Corliss Smith, or either of them, as pupils, to the white schools in the
district, at the beginning of the 1959-1960 school year and that they, the said defendants
and each of them, and their successors in office, be, and they are hereby permanently
enjoined from engaging in any act or acts, which within the doctrine of Brown v. Board of
Education (1954 and 1955) cases, supra, will directly or indirectly impede, thwart, delay
or frustrate, the progress of said plaintiff children as they attend such schools; (4) that the
defendants and each of them and their successors in office, forthwith, but hot later than
the beginning of the 1959-60 school year in the defendant district, in good faith and
within the doctrine enunciated in the aforementioned Brown v. Board of Education cases,
proceed with and apply the rules and regulations prescribed by the Arkansas Pupil
Assignment Act of 1959, and (5) that the court will retain its jurisdiction of the case.

NOTES

[1] Class action under Rule 23(a) (3), Fed.Rules Civ.Proc. 28 U.S.C.A.
[2] Plaintiffs' Complaint.

[3] Arkansas Pupil Enrollment Act, Initiated Measure No. 2 (Ark.Stat. § 80-1519 et seq.)
became effective December 6, 1956.

[4] Pupil Assignment Act, Act 461 of the General Assembly of Arkansas (1959) became
effective June 11, 1959 and is: "An Act to Control the Assignment and Placement of
Pupils in the Public Schools; to Establish and Regulate the Procedure for Hearings by
Local School Boards With Respect to the Operation of Public Schools; to Authorize the
Attorney General to Render Advice and Assistance to Local School Boards; to Provide
That School Boards Shall Exercise a Quasi Judicial Function With Respect to Hearings
Upon the Assignment of Pupils; to Limit the Liability of School Boards, the Members
Thereof, Officials and Empioyees in the Exercise of Their Official Duties as Herein Set
Forth.

"Be It Enacted by the General Assembly of the State of Arkansas:
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"Section 1. The legislature finds and declares that the rapidly increasing demands upon
the public economy for the continuance of education as a public function and the efficient
maintenance and public support of the public school system require, among other things,
consideration of a more flexible and selective procedure for the establishment of units,
facilities and curricula and as to the qualification and assignment of pupils.

"The legislature also recognizes the necessity for a procedure for the analysis of the
qualitications, motivations, aptitudes and characteristics of the individual pupils for the
purpose of placement, both as a function of efficiency in the educational process and to
assure the maintenance of order and good will indispensable to the willingness of the
citizens and taxpayers of the State of Arkansas to continue a public educational system
as a necessary public function, and also a vital part of the sovereignty and police power
of the State of Arkansas.

‘Section 2, To the ends aforesaid, the State Board of Education shall make continuing
studies as a basis for general reconsideration of the efficiency of the educational system
in promoting the progress of pupils in accordance with their capacity and to adapt the
curriculum to such capacity and otherwise conform the system of public education to
social order and good will. Pending further studies and recommendations by the school
authorities the legislature considers that any general or arbitrary reallocation of pupils
heretofore entered in the public school system according to any rigid rule of proximity of
residence or in accordance solely with request on behalf of the pupil would be disruptive
to orderly administration, tend to invite or induce disorganization and impose an
excessive burden on the available resources and teaching and administrative personnel
of the schools.

“Section 3. Pending further studies and legislation to further effectuate the policy
declared by this Act, the respective school districts and county Boards of Education,
hereinafter referred to as “local Boards of Education,' are not required to make any
general reallocation of pupils already entered in the public school system and shall have
no authority fo make or administer any general or blanket order to take effect from any
source whatever, or to give effect to any order which shall purport to or in effect require
transfer or initial or subsequent placement of any individual or group in any unit or facility
without a finding by the local Board that such transfer or placement is as to each
individual pupil consistent with the test of the public and educational policy governing the
admission and placement of pupils in the public school system prescribed by this Act,

"Section 4. Subject to appeal in the limited respect herein provided, each local Board of
Education shall have full and final authority and responsibility for the assignment, transfer
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and continuance of all pupils among and within the public schools within its jurisdiction,
and may prescribe rules and regulations pertaining to those functions. Subject to review
oy the local Board of Education as provided herein, the local Board of Education may
exercise this responsibility directly or may delegate its authority to the Superintendent. In
the assignment, transfer or continuance of pupils among and within the schools, or within
the classroom and other facilities thereof, the following factors and the effect or results
thereof shall be considered, with respect to the individual pupil, as well as other relevant
matters: Available room and teaching capacity in the various schools; the availability of
transportation facilities; the effect of the admission of new pupils upon established or
proposed academic programs; the suitability of established curricula for particular pupils;
the adequacy of the pupil's academic preparation for admission to a particular school and
curriculum; the scholastic aptitude and relative intelligence or mental energy or ability of
the pupil; the psychological qualification of the pupil for the type of teaching and
associations involved; the effect of admission of the pupil upon the academic progress of
other students in a particular school or facility thereof; the effect of admission upon
prevailing academic standards at a particular school; the psychologicat effect upon the
pupil of attendance at a particular school: the possibility of breaches of the peace or ll
will or economic rataliation within the community; the home environment of the pupil; the
maintenance or severance of established social and psychological relationships with
other pupils and with teachers; the choice and interests of the pupil; the morals, conduct,
health and personal standards of the pupit: the request or consent of parents or
guardians and the reasons assigned therefor.

“Section 5. A local Board of Education may, by mutual agreement, provide for the
admission 1o any school of pupils residing in adjoining districts whether in the same or
different counties, and for transfer of school funds or other payments by one Board to
another for or on account of such attendance.

"Section 6. Local Boards of Education shall have authority to assign and reassign or
transfer all teachers in schools within their jurisdiction.

"Section 7. A parent or guardian of a pupil may file in writing with the local Board
objections to the assignment of the pupil fo a particular school, or may request by petition
in writing assignment or transfer to a designated school or to another school to be
designated by the Board. Unless a hearing is requested, the Board shall act upon the
same within 30 days, stating its conclusion. If a hearing is requested the same shall be
held beginning within 30 days from receipt by the Board of the objection or petition at a
time and place within the schoo! district designated by the Board.
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"The Board may itself conduct such hearing or may designate not less than three of its
members to conduct the same and may provide that the decision of the members
designated or a majority thereof shall be final on behalf of the Board. The Board of
Education is authorized to designate one or more of its members or one or more
competent examiners to conduct any such hearings, and to take testimony, and to make
a report of the hearings to the entire board for its determination. No final order shall be
entered in such case until each member of the board of education has personally
considered the entire records.

"In addition to hearing such evidence relevant to the individual pupil as may be presented
on behalf of the petitioner, the Board shail be authorized to conduct investigations to any
objection or request, including examination of the pupil or pupils invoived, and may
employ such agents and others, professional and otherwise, as it may deem necessary
for the purpose of such investigations and examinations.

"For the purpose of conducting hearings or investigations hereunder, the local Board
shall through its President, or Secretary, have the power to administer oaths and
affirmations. {t shall be the duty of each local Board to hear and consider all witnesses
appearing before the said Board and having information pertinent and relative to the
matter and to consider all relevant documentary evidence. Witnesses at such hearings
conducted under this Act before a local Board, shall not be entitled to any witness fee.

"Section 8. Any other provisions of law notwithstanding, no child shall be compelled to
attend any school in which the races are commingled with a written objection of the
parent or guardian has been filed with the Board of Education. If in connection therewith
a requested assignment or transfer is refused by the Board, the parent or guardian may
hotify the Board in writing that he is unwilling for the pupil to remain in the school to which
assigned, and the assignment and further attendance of the pupil shall thereupon
terminate; and such child shall be entitled to such aid for education as may be authorized
by law.

"Section 9. The findings of fact and the action of the Board shall be final and such
findings and action shall be made a part of the records of the local Board: however, if any
pupil or the parent or guardian, if any, of any minor, or, if none, if the custodian of any
such minor shall, as next friend, file an exception before such Board to the final action of
the Board as constituting a denial of any right of such minor guaranteed under the
Constitution of the United States or of any right under the Laws of Arkansas, and the
Board shall not, within 15 days, reconsider its final action, an appeal may be taken from
the final action of the local Board, on such ground alone, to the Circuit Court of the
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Judicial Circuit, and in which the school board is located, by filing with the Clerk of the
Cireuit Court within thirty (30) days from the date of the local Board's final decision a
petition stating the facts relevant to such pupil as bearing on the alleged denial of his
rights under the United States Constitution or the Constitution and/or laws of the State of
Arkansas, accompanied by a surety bond approved by the said Clerk, conditioned to pay
all costs of appeal if the same be not sustained. A copy of such petition and bond shall
be filed with the President or the Secretary of the local Board from whose order, the
petitioner is appealing. The filing of such petition of appeal shall not suspend or
supersede an order of the local Board of Education; nor shall the Court have the power
or jurisdiction to suspend or supersede the said order of the local Board issued under this
Act before the entry, of the final decree in the proceedings, except that the Court may
suspend such an order upon application by the petitioner made at the time of the filing of
the petition for appeal, and after a preliminary hearing, and upon a prima facie showing
by the petitioner that the local Board has acted unlawfully to the manifest detriment of the
child who is the subject of the proceeding.

"On such appeal the Circuit Court will try the said cause de novo, but the determination
made by the local Board shall remain in full force and effect until superceded by a lawful
decree or order of the Circuit Court as set out herein. An appeal may be taken to the
Supreme Court of Arkansas from the decisions of the Circuit Court in the same manner
as appeals may be taken in other suits at law, either by the petitioner or by the local
Board of Education.

"Section 10. The local Board before whom any objection or proceeding with respect to
the placement of pupils is pending, may, upon authorization in writing of a majority of the
elected members of the local Board, request the Attorney General of the State of
Arkansas, to appear in such proceedings as amicus curiae to assist the local Board in
the performance of its quasi judicial functions and to represent the public interest.
Expenses of any reporters or any cost of such proceedings approved by the local Board,
shall be the obligation of the district or county board involved and shall be paid from the
public school funds of such district or county,

“Section 11. Since the determination of the matters required to be considered by the local
Boards pursuant to the provisions of a quasi judicial nature the members of such local
boards are clothed with the immunities of all other tribunals of a similar nature; the
President and Secretary of each local board shall have the authority to administer oaths
for the purpose of taking the testimony of witnesses appearing before the Board; such
oath when administered, shall have the same effect as if administered by the foreman of
a grand jury.

http://law. justia.com/case.s/federal/district—courts/FSupp/ 176/242/1484940/ 4129/2015




Dove v. Parham, 176 F. Supp. 242 (E.D. Ark. 1959) :: Justia Page 16 of 19

"Section 12. No Board of Education or any member thereof, nor any district or county
employee or the superintendent thereof, or any teacher shall be answerable to any
charge of libel, slander or other action, whether civil or criminal, by reason of any finding
or statement contained in the written findings of fact or decisions or by reason of any
written or oral statements made in the course of proceedings of deliberations provided for
under this Act.

"Section 13. If any section, clause, sentence, paragraph, part or provision of this Act shall
be found to be invalid or ineffective by any Court, it shall be conclusively presumed that
this Act would have been passed by the General Assembly without such invalid section,
clause, sentence, paragraph, part or provision and the Act as a whole shall not be
declared invalid by reason of the fact that some part thereof may be found invalid by
such Court.

"Section 14. All laws and parts of laws in conflict herewith are hereby repealed."

[5] Arkansas Acts 4 and 5 of 1958 (2nd Ex.Sess.), as amended by Act 151, Ark. Acts of
1959,

A three-judge court in Aaron v. McKinley, D.C.E.D.Ark.1959, 173 F.Supp. 944, 950, held
those Acts unconstitutional. The opinion, insofar as it relates to that point, states: "With
ail due respect to the considered views of those Justices of the Supreme Court of
Arkansas who concluded that Act No. 4 represented a valid exercise of the police power
of the State and therefore did not violate the Fourteenth Amendment to the Constitution
of the United States, we are firmly of the opinion that Act No. 4 cannot be sustained upon
that ground, and is clearly unconstitutional under the due process and equal protection
clauses of the Fourteenth Amendment, and conferred no authority upon the Goveror to
close the public high schools in Little Rock." And further they declared: "Since Act No. 5
is complementary to and dependent upon Act No. 4, and that Act is invalid, it follows that
Act No. 5 is also invalid and completsly ineffectual. We are satisfied that Act No. 5, as
amended, cannot stand alone and did not, and does not, authorize the State Board of
Education to deprive the Little Rock School District of State funds allocable to it for the
maintenance of its schools on a constitutional basis, or to divert any part of those funds
to other schools or other districts."

(6] Act Va.1956, Ex.Sess., ¢. 70.8§ 1 et seq., 2, 2a, 3(1-8), 4-11,

[7] The Resolution of Interposition and Nullification was passed by the Special Session
1956 of the Alabama Legislature and became effeciive February 2, 1956, Act No. 42, it
states: " That until the issue between the State of Alabama and the General Government
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is decided by the submission to the states, pursuant to Article V of the Constitution, of a
suitable constitutional amendment that would declare, in plain and unequivocat language,
that the states do surrender their power to maintain public schools and other public
facilities on a basis of separation as to race, the Legislature of Alabama declares the
decisions and orders of the Supreme Court of the United States relating to separation of
races in the public schools are, as a matter of right, null, void, and of no effect; and the
Legislature of Alabama declares to all men as a matter of right, this State is not bound to
abide thereby; we declare, further, our firm intention to take all appropriate measures
honorably and constitutionally available to us, o avoid this illegal encroachment upon our
rights, and to urge upon our sister states their prompt and deliberate efforts to check
further encroachment by the General Government, through judicial legislation, upon the
reserved powers of all states,” Shuttlesworth, supra, 162 F. Supp. at page 380.

The Arkansas Resolution of Interposition states in part: “Therefore, The People of
Arkansas, by Popular Vote; * * 2. Pledge our firm intention to take all appropriate
measures, honorably and legally available to us, to resist any and all illegal
encroachments upon the powers reserved to the State of Arkansas to order and control
its own domestic institutions according to its own exclusive judgement."

[8] Cooper v. Aaron, 358 U.S. 1, at page 24, 78 S.Ct. 1401, at page 1413, 3 L..Ed. 2d 5:
"The duty to abstain from resistance to “the supreme Law of the Land,' U.S.Const., Art.
V. § 2, as declared by the organ of our Government for ascertaining it, does not require
immediate approval of it nor does it deny the right of dissent. Criticism need not be
stilled. Active obstruction or defiance is barred." '

[9] See Alexander v. Hillman, 296 U.S. 222, 239, 56 S.Ct. 204, 80 L.Ed. 192.
[10] See Hecht Co. v. Bowles, 321 U.S. 321, 329-330, 64 S.Ct. 587, 88 L.Ed. 754.
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HENLEY, Chief Judge.

This cause is now before the Court on the latest desegregation plan submitted by the
Board of Directors of the Doltarway School District No. 2, Jefferson County, Arkansas.
The plan in the form of a motion and a supporting statement was submitted on June 26,
Objections to it have been filed by plaintiffs and intervenors.

The Court has given the plan careful consideration in the light of its contents, the entire
record in this case, the record in its predecessor case, Dove v. Parham, E.D.Ark., 196
F.Supp. 944, and ruling opinions of the Supreme Court of the United States and of the
Court of Appeals for this Circuit, The Supreme Court cases considered include, of
course, the trilogy of decisions handed down by the Court on May 27 of the current year
involving the public schools of New Kent County, Virginia; Gould, Arkansas; and
Jackson, Tennessee, in all of which districts the school boards were trying to comply with
the Brown decisions by employing the so-called "freedom of choice" or "free transfer"
method of pupil assignment, Green v. County School Board of New Kent County, 391
U.S. 430, 88 S.Ct. 1689, 20 L.Ed.2d 716; Raney v. Board of Education of Gould School
District, 391 U.S. 443, 88 S.Ct. 1697, 20 L.Ed.2d 727; Monroe v. Board of

- Commissioners of the City of Jackson, Tenn., 391 U.S. 450, 88 S.Ct. 1700, 20 L.Ed.2d
733.

The Court sees no occasion for an extended opinion dealing with the Board's present
plan; enough has been written already in the course of this protracted litigation. The
Court and counsel on both sides are thoroughly familiar with the history of the litigation
and of the progress that has been made toward desegregation of student bodies and
faculty down to this time.

The Court will emphasize that there can now be no question that the "'Briggs v. Elliott"
approach which this Court has used in years past in this case and in others, and which
the Board has used in this case, is no longer permissible. Under the Supreme Court
decisions above cited it is the duty of local school boards to disestablish dual.schools
systems based on race, and to establish unitary systems in which there are no
identifiable "white" schools and no identifiable "Negro" schools, but just "schools." And
that duty must be discharged promptly; there is no longer room for mere "deliberate
speed.” Prior to the Supreme Court decisions of May 27 the Court of Appeals for this
Circuit had so held in a number of cases with which counsel are familiar, and this Court
had so defined the Board's duty in its unpublished memorandum opinion of January 12,
1968.
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Nor is there any question that the schools in the Dollarway District are racially
identifiable, and that the Board is still operating an unconstitutional dual system of
schools. There are not now and never have been any white students assigned to the
Townsend Park Schools; only slightly more than 50 Negroes attended the formerly all-
white schools during the school term just past, and it is contemplated that only 71 of such
students will be in attendance at those schools during the cbming year. The percentags
of Negroes heretofore enrolled and to be enrolled in the formerly all white schools in the
District is less than the percentages involved in the New Kent County, Gould, and
Jackson cases. The staff and faculty of the District are only partially desegregated.

"377 It is not now the function of the Board merely to ameliorate the situation by
assigning more Negro students and teachers to the formerly all white schools or by
assigning more white teachers or even some white students to the Townsend Park
System. it is the duty of the Board to eliminate the dual system itself, and to do so
promptly.

The Supreme Court did not define the term "promptly" and did not set any hard and fast
deadline to be met by all school districts or by any school district. But, the urgency of the
language of the opinions and the urgency of the language of earlier opinions of the Court
of Appeals for this Circuit makes it crystal clear that the time for "transitional plans" is
running out. The Court thinks it a fajr prediction that in general school districts will not be
permitted fo remain "in fransition" beyond the beginning of the 1969-70 school term. In
that connection the Court observes that in the El Dorado case, the Aitheimer case, and
the Marvell case, the Court of Appeals set September 1969 as the deadiine for facuity
desegregation, and this Court has set that deadline for such desegregation in this case.

The record in the case indicates that the Board has made some additional interracial staff
and faculty assignments for the coming year and has assigned students for that year in
accordance with the choices expressed by them in April. The Board proposes to operate
without change during 1968-69 while it undertakes to decide what it is going to do after
that session. '

In view of the imminence of the opening of school this fall, in view of the plans for the
term which have been made already, and in view of the fact that radical reorganization of
the District's schools and their operations will require at least some thought and some
time, the Court is going to approve that part of the Board's plan and permit it to operate
during the 1968-69 school year in accordance with student and faculty assignments
which have been made already.
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The Court has a great deal of frouble with whaf the Board says that it plans to do in
school years beginning with the 1969-70 session, and that part of the plan is
disapproved. The Court might say that this is simply one more instance in this profracted
litigation of the Court being unable to give overall long-range approval to anything which
the Board has submitted.

The Board will be ordered at this time to disestablish its dual school system and to
convert promptly to a unitary system, as now required by the Supreme Court of the
United States.

The particular method which the Board may adopt to comply with the Court's order is
primarily the concern of the Board and not that of the Court. The Board must consider the
alternatives available to it and choose which of the alternatives it will pursue.

The Board asks that it be allowed until March 1, 1969, within which to make its study and
report to the Court. The Court is not willing to grant the Board so long a time and does
not believe that the Board wil| require that much time to make its study and decide upon
a course of action. There are some observations which the Court desires to make in this
connection.

First, as the Court advised counsel some weeks ago, the Court does not think that the
Board is to be criticized for not abandoning freedom of choice in advance of the May
decisions of the Supreme Court. However, in January of this year and prior thereto the
Board and iis attorneys must have known that the status of freedom of choice was
extremely doubtful. The Court does think that the Board had no right simply to assume
that the Supreme Court in the Virg'inia, Arkansas, and Tennessae cases would uphold
the basic positions of the school boards there involved. The Court thinks that at least
since January the Board was under a duty to begin making studies and considering
alternatives to freedom of choice,

1378 The Dollarway District has never Come up with a desegregation plan which did not
provoke further litigation, and the Court cannot assume now that any further pian which
the Board may submit will be acceptable on its face to the plaintiffs and intervenors. If the
Board is given until March 1 to submit a plan, and if litigation follows, it might not be
completed at the appellate level prior to the opening of schools in September 1969, and
the schools would open with the rights and liabilities of the parties clouded with doubt, g
situation which would be highly undesirable. An earfier submission of a plan followed by
a prompt ruling on it by this Court would probably enable the Court of Appeals at least to
pass on the plan prior to the opening of the 1969-70 session.
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The Court realizes that the Board is going to be required to give some thought to what it
is going to do and may be required to conduct some studies; but, if the Board starts now
and moves with reasonable diligence, it should be in g position to submit a plan not |ater
than December 1, 1968, In that plan the Board should indicate the alternatives which it
deems available to it, and if it cares to do so may indicate to the Court which alternative it
prefers.

There are two words of caution which the Court thinks that jt should give to the Board in
connection with whatever plan it submits.

The present plan and the brief in support thereof indicate a continuing hope on the
Board's part that it can achieve its objective by the freedom of choice method of student
assignments. The Court fears that that hope is unrealistic. Freedom of choice at
Dollarway up to this time certainly has not brought about a unitary school system, angd
the Court doubts that it ever will.

A phrase appearing in the plan suggests that if the Board abandons freedom of choice
effective as of September 1969 it may want a period of transition within which to fully
implement the new method of pupil assignment, whatever that new method may be. The
Court is not going to prejudge any plan or request which the Board may submit, but the
Board must be aware that if any additional transition period is allowed beyond the
opening of school in 1969, the length of that period, if any, will be short indeed.

In their objections to the plan plaintiffs and intervenors have renewed their request for the
allowance of a reasonable attorney’s fee. Such fees have not been allowed by the Court

in this case and in similar cases in the past. In Kemp v. Beasley, II, 8 Cir., 389 F.24 178,

191, the Court considered and denied a similar request for a fee in the El Dorado school

case. However, it seems clear that in disallowing the fee the Court was seeking as much

as anything else to promote what it hoped would be more harmonious relations between

the El Dorado Board and the Negro school patrons.

This litigation has been going on for nine years. While the Court does not impugn the
Board's good faith in trying to carry out the mandate of the Brown decisions, as the Board
understood that mandate, it cannot be gainsaid that whatever progress has been made
in the direction of desegregation at Dollarway has followed judicial prodding. And this
Court really sees nothing today which points toward what the Court of Appeals called "a
more cooperative atmosphere" in the second El Dorado case. Kemp v, Beasley, |i, Supra,
389 F.2d at 191.
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In a case arising under the Public Accommodations Title of the Civil Rights Act of 1964,

which Title expressly authorizes the award of a fee in a suit brought under it, the

Supreme Court has heid that the allowance of a fee should be the rule, rather than the
exception. Newman v. Piggie Park Enterprises, Inc., 390 U.S, 400, 88 S.Ct. 964, 19
L.Ed. 2d 1263, decided March 19, 1968. While that decision is not binding here, it is

suggestive.

The Court feels that the allowance of a fee is in order gt this stage of this case, and a fee
of $700.00 will be *137g allowed as compensation of counsel for services rendered from

September 1967 down to this time.

A decree in accordance with the foregoing will be entered.
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